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described if it is material; involves a dam-
ages claim for more than 10% of the current
assets of the issuer; or potentially involves
more than $100,000 in sanctions and a govern-
mental authority is a party.

4. Disclose any material proceeding to
which any director, officer or affiliate of the
issuer, any owner of record or beneficially of
more than 5% of any class of voting securi-
ties of the small business issuer, or security
holder is a party adverse to the small busi-
ness issuer or has a material interest adverse
to the small business issuer.

§228.201 (Item 201) Market for Com-
mon Equity and Related Stock-
holder Matters.

(a) Market information. (1) Identify
the principal market or markets where
the small business issuer’s common eq-
uity is traded. If there is no public
trading market, so state.

(i) If the principal market for the
small business issuer’s common equity
is an exchange, give the high and low
sales prices for each quarter within the
last two fiscal years and any subse-
quent interim period for which finan-
cial statements are required by Item
310(b).

(ii) If the principal market is not an
exchange, give the range of high and
low bid information for the small busi-
ness issuer’s common equity for each
quarter within the last two fiscal years
and any subsequent interim period for
which financial statements are re-
quired by Item 310(b). Show the source
of the high and low bid information. If
over-the-counter market quotations
are provided, also state that the
quotations reflect inter-dealer prices,
without retail mark-up, mark-down or
commission and may not represent ac-
tual transactions.

(2) If the information called for by
paragraph (a) of this Item is being pre-
sented in a registration statement re-
lating to a class of common equity for
which at the time of filing there is no
established public trading market, in-
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dicate the amount(s) of common eq-
uity:

(i) that is subject to outstanding op-
tions or warrants to purchase, or secu-
rities convertible into, common equity
of the registrant;

(ii) that could be sold pursuant to
Rule 144 under the Securities Act or
that the registrant has agreed to reg-
ister under the Securities Act for sale
by security holders; or

(iii) that is being or has been pro-
posed to be, publicly offered by the reg-
istrant unless such common equity is
being offered pursuant to an employee
benefit plan (or dividend reinvestment
plan), the offering of which could have
a material effect on the market price
of the registrant’s common equity.

(b) Holders. Give the approximate
number of holders of record of each
class of common equity.

(c) Dividends. (1) Discuss any cash
dividends declared on each class of
common equity for the last two fiscal
years and in any subsequent period for
which financial information is re-
quired.

(2) Describe any restrictions that
limit the ability to pay dividends on
common equity or that are likely to do
so in the future.

(d) Securities authorized for issuance
under equity compensation plans. (1) In
the following tabular format, provide
the information specified in paragraph
(d)(2) of this Item as of the end of the
most recently completed fiscal year
with respect to compensation plans (in-
cluding individual compensation ar-
rangements) under which equity secu-
rities of the small business issuer are
authorized for issuance, aggregated as
follows:

(i) All compensation plans previously
approved by security holders; and

(ii) All compensation plans not pre-
viously approved by security holders.

EQUITY COMPENSATION PLAN INFORMATION

Number of securities to be
issued upon exercise of out-
standing options, warrants
and rights

Plan category

Number of securities remain-
ing available for future
issuance under equity com-
pensation plans (excluding
securities reflected in column

(a)

Weighted-average exercise
price of outstanding options,
warrants and rights

@

(b) (c)

Equity compensation plans ap-
proved by security holders
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EQUITY COMPENSATION PLAN INFORMATION—Continued

Number of securities to be
issued upon exercise of out-
standing options, warrants
and rights

Plan category

Number of securities remain-
ing available for future
issuance under equity com-
pensation plans (excluding
securities reflected in column
(2))

Weighted-average exercise
price of outstanding options,
warrants and rights

(CY

(b) (c)

Equity compensation plans not
approved by security holders
Total

(2) The table shall include the fol-
lowing information as of the end of the
most recently completed fiscal year for
each category of equity compensation
plan described in paragraph (d)(1) of
this Item:

(i) The number of securities to be
issued upon the exercise of outstanding
options, warrants and rights (column
(a));

(ii) The weighted-average exercise
price of the outstanding options, war-
rants and rights disclosed pursuant to
paragraph (d)(2)(i) of this Item (column
(b)); and

(iii) Other than securities to be
issued upon the exercise of the out-
standing options, warrants and rights
disclosed in paragraph (d)(2)(i) of this
Item, the number of securities remain-
ing available for future issuance under
the plan (column (c)).

(3) For each compensation plan under
which equity securities of the small
business issuer are authorized for
issuance that was adopted without the
approval of security holders, describe
briefly, in narrative form, the material
features of the plan.

Instructions to Paragraph (d).

1. Disclosure shall be provided with respect
to any compensation plan and individual
compensation arrangement of the small
business issuer (or parent, subsidiary or affil-
iate of the small business issuer) under
which equity securities of the small business
issuer are authorized for issuance to employ-
ees or non-employees (such as directors, con-
sultants, advisors, vendors, customers, sup-
pliers or lenders) in exchange for consider-
ation in the form of goods or services as de-
scribed in Statement of Financial Account-
ing Standards No. 123, Accounting for Stock-
Based Compensation, or any successor stand-
ard. No disclosure is required with respect
to:

a. Any plan, contract or arrangement for
the issuance of warrants or rights to all se-

curity holders of the small business issuer as
such on a pro rata basis (such as a stock
rights offering) or

b. Any employee benefit plan that is in-
tended to meet the qualification require-
ments of Section 401(a) of the Internal Rev-
enue Code (26 U.S.C. 401(a)).

2. For purposes of this paragraph, an ‘‘in-
dividual compensation arrangement’” in-
cludes, but is not limited to, the following: a
written compensation contract within the
meaning of ‘‘employee benefit plan” under
§230.405 of this chapter and a plan (whether
or not set forth in any formal document) ap-
plicable to one person as provided under
Item 402(a)(T)(ii) of Regulation S-B
(§228.402(a)(7)(ii)).

3. If more than one class of equity security
is issued under its equity compensation
plans, a small business issuer should aggre-
gate plan information for each class of secu-
rity.

4. A small business issuer may aggregate
information regarding individual compensa-
tion arrangements with the plan information
required under paragraph (d)(1)(i) and (ii) of
this item, as applicable.

5. A small business issuer may aggregate
information regarding a compensation plan
assumed in connection with a merger, con-
solidation or other acquisition transaction
pursuant to which the small business issuer
may make subsequent grants or awards of its
equity securities with the plan information
required under paragraph (d)(1)(i) and (ii) of
this Item, as applicable. A small business
issuer shall disclose on an aggregated basis
in a footnote to the table the information re-
quired under paragraph (d)(2)(i) and (ii) of
this Item with respect to any individual op-
tions, warrants or rights assumed in connec-
tion with a merger, consolidation or other
acquisition transaction.

6. To the extent that the number of securi-
ties remaining available for future issuance
disclosed in column (c) includes securities
available for future issuance under any com-
pensation plan or individual compensation
arrangement other than upon the exercise of
an option, warrant or right, disclose the
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number of securities and type of plan sepa-
rately for each such plan in a footnote to the
table.

7. If the description of an equity compensa-
tion plan set forth in a small business
issuer’s financial statements contains the
disclosure required by paragraph (d)(3) of
this Item, a cross-reference to such descrip-
tion will satisfy the requirements of para-
graph (d)(3) of this Item.

8. If an equity compensation plan contains
a formula for calculating the number of se-
curities available for issuance under the
plan, including, without limitation, a for-
mula that automatically increases the num-
ber of securities available for issuance by a
percentage of the number of outstanding se-
curities of the small business issuer, a de-
scription of this formula shall be disclosed in
a footnote to the table.

9. Except where it is part of a document
that is incorporated by reference into a pro-
spectus, the information required by this
paragraph need not be provided in any reg-
istration statement filed under the Securi-
ties Act.

Instruction: Canadian issuers should, in addi-
tion to the information called for by this
Item, provide the information in Item
201(a)(1)(iv) of Regulation S-K and Instruc-
tion 4 thereto.

[67 FR 36449, Aug. 13, 1992, as amended at 67
FR 245, Jan. 2, 2002]

§228.202 (Item 202) Description of Se-
curities.

(a) Common or Preferred Stock. (1) If
the small business issuer is offering
common equity, describe any dividend,
voting and preemption rights.

(2) If the small business issuer is of-
fering preferred stock, describe the div-
idend, voting, conversion and liquida-
tion rights as well as redemption or
sinking fund provisions.

(3) Describe any other material
rights of common or preferred stock-
holders.

(4) Describe any provision in the
charter or by-laws that would delay,
defer or prevent a change in control of
the small business issuer.

(b) Debt Securities. (1) If the small
business issuer is offering debt securi-
ties, describe the maturity date, inter-
est rate, conversion or redemption fea-
tures and sinking fund requirements.

(2) Describe all other material provi-
sions giving or limiting the rights of
debtholders. For example, describe sub-
ordination provisions, limitations on
the declaration of dividends, restric-
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tions on the issuance of additional
debt, maintenance of asset ratios, etc.

(3) Give the name of any trustee(s)
designated by the indenture and de-
scribe the circumstances under which
the trustee must act on behalf of the
debtholders.

(4) Discuss the tax effects of any se-
curities offered at an ‘‘original issue
discount.”

(c) Other Securities To Be Registered. If
the small business issuer is registering
other securities, provide similar infor-
mation concerning the material provi-
sions of those securities.

§228.303 (Item 303) Management’s Dis-
cussion and Analysis or Plan of Op-
eration.

Small business issuers that have not
had revenues from operations in each
of the last two fiscal years, or the last
fiscal year and any interim period in
the current fiscal year for which finan-
cial statements are furnished in the
disclosure document, shall provide the
information in paragraph (a) of this
Item. All other issuers shall provide
the information in paragraph (b) of this
Item.

(a) Plan of Operation. (1) Describe the
small business issuer’s plan of oper-
ation for the next twelve months. This
description should include such mat-
ters as:

(i) a discussion of how long the small
business issuer can satisfy its cash re-
quirements and whether it will have to
raise additional funds in the next
twelve months;

(ii) a summary of any product re-
search and development that the small
business issuer will perform for the
term of the plan;

(iii) any expected purchase or sale of
plant and significant equipment; and

(iv) any expected significant changes
in the number of employees.

(2) [Reserved]

(b) Management’s Discussion and Anal-
ysis of Financial Condition and Results of
Operations—(1) Full fiscal years. Discuss
the small business issuer’s financial
condition, changes in financial condi-
tion and results of operations for each
of the last two fiscal years. This dis-
cussion should address the past and fu-
ture financial condition and results of
operation of the small business issuer,
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